Civil Courts
in relation
to Courts-
Martial.
 418	part IX, The Royal Forces
person must await confirmation of the sentence by the convening
authority and, unless he is under sentence of death, must petition the
appropriate service authority, the Secretary of State for War or Air
or the Board of Admiralty, for the quashing of his conviction and
await the decision of that authority refusing the petition. An appeal
lies to the House of Lords on a point of law certified by the Attorney-
General to be of exceptional public importance.
Courts-martial are limited to the powers conferred on them by
statute. For an unlawful act done by such a court or by a military
officer exercising his summary powers under the Army Act, the
person injured has his remedy in the High Court.  An excess of
jurisdiction may be questioned by application to the Divisional Court
of the Queen's Bench Division for the writ of habeas corpus or an
order of certiorari or prohibition. There is no doubt that certiorari
lies* at the discretion of the High Court, to control the limits of
jurisdiction of a court-martial, just as it lies to control all inferior
courts which are shown to have exceeded their jurisdiction.  Civil
tribunals may also be controlled when there is an abuse which may
vitiate an otherwise lawful exercise of jurisdiction, as when the
tribunal is shown to have acted maliciously or from corrupt motives.
But the courts have shown a marked disinclination to interfere with
the decisions of a court-martial or military court of enquiry, or even
with the exercise by a commanding officer of his summary powers
under the Army Act and the equivalent statutes, if the objection is
based on malice or lack of reasonable and probable cause. The argu-
ment is that matters falling within the scope of military discipline
should be subject to review only by higher military authority. In
Heddon v. Evans (1919), 35 T.L.R. 642, McCardie, J., distinguished
between liability for an act done in excess of, or without jurisdiction,
by the military tribunal, which amounts to an assault, false imprison-
ment or other common law wrong, and one which, though within
jurisdiction and in the course of military discipline, is alleged to have
been done maliciously and without reasonable and probable cause.
Only in the former case would the courts entertain proceedings
against military officers. The distinction appears to lie in the fact
that only when there is an excess of jurisdiction is any common law
right of the complainant infringed. But this distinction, if upheld,
would deprive a soldier of a civil remedy if the prosecution at the
court martial was malicious.
It is still open to the House of Lords to review the whole issue of
the powers of the civil courts over the exercise of disciplinary powers
in the armed services and in particular to decide whether the dis-
missal of an officer or man from the service is open to review in a
court of law: Fraser v. Balfour (1918), 87 L.J.K.B. 1116. This
reluctance of the court to intervene in matters properly falling within

